Introduced by the Council President at the request of the Mayor:
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ORDINANCE 2009-15
AN ORDINANCE APPROVING, AND AUTHORIZING THE MAYOR AND CORPORATION SECRETARY TO EXECUTE AND DELIVER, A CONSERVATION EASEMENT GRANTING A CONSERVATION EASEMENT TO THE ST. JOHNS RIVER WATER MANAGEMENT DISTRICT (“SJRWMD”) OVER A .07 ACRE PORTION OF POND SITE 1 (THE “PROPERTY”) OF THE BROWARD ROAD IMPROVEMENTS PROJECT, IN COUNCIL DISTRICT 8, REQUIRED AS A CONDITION OF PERMIT # 40-031-116765-1, TO BE ISSUED BY SJRWMD FOR THE CONSTRUCTION OF THE CLARK ROAD ACCESS IMPROVEMENTS (1) AS MITIGATION FOR THE JACKSONVILLE TRANSPORTATION AUTHORITY’S CLARK ROAD ACCESS IMPROVEMENTS PROJECT’S WETLAND IMPACTS, (2) TO OFF-SET ADVERSE IMPACTS TO NATURAL RESOURCES, FISH AND WILDLIFE AND WETLAND FUNCTIONS, (3) TO CREATE AND MAINTAIN IN PERPETUITY A SALTWATER MARSH HABITAT, AND (4) TO PREVENT ANY USE OF THE PROPERTY THAT WILL IMPAIR OR INTERFERE WITH THE ENVIRONMENTAL VALUE OF THE PROPERTY; AUTHORIZING THE MAYOR TO EXECUTE AN OWNER’S AFFIDAVIT; PROVIDING AN EFFECTIVE DATE.
BE IT ORDAINED by the Council of the City of Jacksonville:

Section 1.

Conservation Easement.  There is hereby approved, and the Mayor, or his designee, and the Corporation Secretary are hereby authorized to execute and deliver, a Conservation Easement, in substantially the form as set forth in Exhibit 1, attached hereto and incorporated herein by this reference, granting a conservation easement to the St. Johns River Water Management District (“SJRWMD”) over a .07 acre portion of Pond Site 1 (the “Property”) of the Broward Road Improvements Project, in Council District 8. The Conservation Easement is required as a condition of Permit # 40-031-116765-1, to be issued by SJRWMD for the construction of the Clark Road Access Improvements Project (1) as mitigation for the Jacksonville Transportation Authority’s Clark Road Access Improvements Project’s wetland impacts, (2) to off-set adverse impacts to natural resources, fish and wildlife and wetland functions, (3) to create and maintain in perpetuity a saltwater marsh habitat, and (4) to prevent any use of the Property that will impair or interfere with the environmental value of the Property.
Section 2.

Further Authorization.
The Mayor is hereby authorized to execute the Owner’s Affidavit, attached hereto as Exhibit 2 and incorporated herein by this reference, made for the purpose of inducing SJRWMD to issue Permit No. 40-031-116765-1 and to accept the Conservation Easement over the Property. 
Section 3.

Effective Date.  This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor's signature.
Form Approved:

     /s/  James R. McCain, Jr. 
Office of General Counsel

Legislation Prepared By: James R. McCain, Jr. 
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This Document Prepared by:
Environmental Services, Inc.
7220 Financial Way, Suite 100
Jacksonville, Florida 32256

Return Recorded Original to:

Office of General Counsel

St. Johns River Water Management District
4049 Reid Street

Palatka, Florida 32177

CONSERVATION EASEMENT

THIS CONSERVATION EASEMENT is made this _____ day of ,
2008 by the CITY OF JACKSONVILLE, a Florida municipal corporation, whose
business address is 117 West Duval Street, Suite 380, Jacksonville, Florida 32202
(“Grantor”), in favor of the ST. JOHNS RIVER WATER MANAGEMENT DISTRICT, a
public body existing under Chapter 373, Florida Statutes, having a mailing address at
4049 Reid Street, Palatka, Florida 32177 ("Grantee").

WITNESSETH:

WHEREAS, Grantor solely owns in fee simple certain real property in Duval
County, Florida, more particularly described in Exhibit "A" attached hereto and
incorporated by this reference (the "Property");

WHEREAS, Grantor grants this conservation easement as a condition of Permit
No. 40-031-116765-1 (Clark Road Access Improvements) issued by Grantee, and
Permit No. SAJ-2008-248 of the U.S. Army Corps of Engineers ("Corps"), to off-set

adverse impacts and to prevent secondary impacts to natural resources, fish and

wildlife, and wetland functions. Such permits, together with any amendments thereto or
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any other permits issued by the Grantee or the Corps affecting the Property, are
referred to herein as the “Permits;” and

WHEREAS, Grantor desires to preserve the Property in its natural condition in
perpetuity;

NOW THEREFORE, in consideration of the above and the mutual covenants,
terms, conditions and restrictions contained herein, and pursuant to the provisions of
section 704.06, Florida Statutes, Grantor hereby voluntarily grants and conveys to
Grantee a conservation easement in perpetuity over the Property of the nature and
character and to the extent hereinafter set forth (the "Conservation Easement").
Grantor fully warrants title to said Property, and will warrant and defend the same
against the lawful claims of all persons whomsoever.

1. Purpose. The purpose of this Conservation Easement is to assure that
the Property will be retained forever in its existing natural condition and to prevent any
use of the Property that will impair or interfere with the environmental value of the
Property.

2. Prohibited Uses. Any activity on or use of the Property inconsistent with

the purpose of this Conservation Easement is prohibited. Without limiting the generality
of the foregoing, the following activities and uses are expressly prohibited, except as
provided in Section 3 below:

(a) Construction or placing buildings, roads, signs, billboards or other
advertising, utilities or other structures on or above the ground.

(b) Dumping or placing soil or other substance or material as landfill or

dumping or placing of trash, waste or unsightly or offensive materials.
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(c) Removing or destroying trees, shrubs, or other vegetation.

(d)  Excavating, dreinng or removing loam, peat, gravel, soil, rock or other
material substances in such a manner as to affect the surface.

(e)  Surface use, except for purposes that permit the land or water area to
remain predominantly in its natural condition.

() Activities detrimental to drainage, flood control, water conservation,
erosion control, soil conservation, or fish and wildlife habitat preservation.

(g)  Acts or uses detrimental to such retention of land or water areas.

(h)  Acts or uses detrimental to the preservation of the structural integrity or
physical appearance of sites or properties of historical, architectural, archaeological, or
cultural significance.

3. Reserved Rights. Grantor reserves unto itself, and its successors and

assigns, all rights accruing from its ownership of the Property, including the right to
engage in or permit or invite others to engage in all uses of the Property, that are not
expressly prohibited herein and are not inconsistent with the purpose of this
Conservation Easement.

4, Rights of Grantee. To accomplish the purposes stated herein, Grantor

conveys the following rights to Grantee and to the Corps:

(@) To enter upon and inspect the Property in a reasonable manner and at
reasonable times to determine if Grantor or its successors and assigns are complying
with the covenants and prohibitions contained in this Conservation Easement.

(b) To proceed at law or in equity to enforce the provisions of this

Conservation Easement and the covenants set forth herein, to prevent the occurrence
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of any of the prohibited activities set forth herein, and require the restoration of areas or
features of the Property that may be damaged by any activity inconsistent with this
Conservation Easement.

5. Grantee's Discretion. Grantee and the Corps may enforce the terms of

this Conservation Easement at their discretion, but if Grantor breaches any term of this
Conservation Easement and Grantee and the Corps do not exercise their rights under
this Conservation Easement, such forbearance shall not be construed to be a waiver of
such term, or of any subsequent breach of the same, or any other term of this
Conservation Easement, or of any of the Grantee's or the Corps’ rights under this
Conservation Easement. No delay or omission by Grantee or the Corps in the exercise
of any right or remedy upon any breach by Grantor shall impair such right or remedy or
be construed as a waiver. Grantee and the Corps shall not be obligated to Grantor, or
to any other person or entity, to enforce the provisions of this Conservation Easement.

6. Grantee's Liability. Grantor will assume all liability for any injury or

damage to the person or property of third parties which may occur on the Property
arising from Grantor's ownership of the Property. Neither Grantors, nor any person or
entity claiming by or through Grantors, shall hold Grantee liable for any damage or
injury to person or personal property which may occur on the Property except for such
damage or injury which shall arise in whole or in part from the negligent or intentional
actions of Grantee or its agents, subject to Section 768.28, Florida Statutes.

7. Acts Beyond Grantor's Control. Nothing contained in this Conservation

Easement shall be construed to entitle Grantee or the Corps to bring any action against

Grantor for any injury to or change in the Property resulting from natural causes beyond
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Grantor's control, including, without limitation, fire, flood, storm and earth movement, or
from any necessary action taken by Grantor under emergency conditions to prevent,
abate or mitigate significant injury to the Property or to persons resulting from such
causes.

8. Recordation. Grantor shall record this Conservation Easement in timely
fashion in the Official Records of Duval County, Florida, and shall rerecord it at any time
Grantee may require to preserve its rights. Grantor shall pay all recording costs and
taxes necessary to record this Conservation Easement in the public records. Both
Grantor and Grantee are exempt entities concerning the payment of any documentary
stamp taxes.

9. Successors. The covenants, terms, conditions and restrictions of this
Conservation Easement shall be binding upon, and inure to the benefit of the parties
hereto and their respective personal representatives, heirs, successors and assigns
and shall continue as a servitude running in perpetuity with the Property. Other than
the Corps, Grantor and Grantee acknowledge that there are no other third party
beneficiaries to this Conservation Easement and that the parties alone (including the
Corps) have the authority to enforce the terms hereof. There is no dedication and
nothing herein shall be deemed to create any rights in the general public.

10. Amendment. This Conservation Easement may be amended by mutual
written agreement of Grantor and Grantee so long as such amendment does not violate

the terms of Section 704.06, Florida Statutes (2006) and the purpose of this Easement.
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IN WITNESS WHEREOF, Grantor has executed this Conservation Easement on the

day and year first above written.

ATTEST: CITY OF JACKSONVILLE, a Florida
municipal corporation.
Neil W. McArthur, Jr. John Peyton, Mayor

Corporation Secretary

Signature

Print Name

Signature

Print Name

STATE OF FLORIDA

COUNTY OF DUVAL
The foregoing instrument was acknowledged before me this day of
, 200__, by , the of

CITY OF JACKSONVILLE, a Florida municipal corporation, on behalf of the
corporation.

Notary Public, State of Florida
at Large.

My Commission Expires:

Serial No.
Personally known OR produced identification . Identification
produced
6
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MAP SHOWING A SKETCH AND DESCRIPTION OF

CONSERVATION EASEMENT

A portion of those londs described os Lot "B”, Trout Rwver Estotes, 03 recorded in Plat Book 14, Page 26 of the current public records of Duvol
County, Florido, being more particularty described as follows:

Cor at the So

\erly corner of so0id Lot "B, soid point ofso being on the Northecsterdy Right of Woy lne of Broword Rood (a variable
width Right of Woy os now estoblished), said point also being o point on a curve concave Northeasterly, having o radius of 1185.78 feotl, thence
Southeasterly along the arc of soid curve, through a central ongle of 03'01°017, on arc distance of 62.44 feel. soid Qrc being subtended by o
chord bearing and distance of S 69°23'24” E, 62.43 foeot; thence N 15°36'53" E, departing said Northeasterly Right of Way iine. o distonce of
4.45 feet to the Point of Beginning: thence N 15°38°33" E, o distance of 33.11 feet to the point of curvoture of a curve South: ty
and hoving o rodius of 9.00 feet; thence Northerly ond Eosterly olong the orc of soid curve, through o central ongle of 68°31°067, an arc
distonce of 10.76 feet to the point of tangency of said curve, said orc being subtended by o chord beoring and distance of N 49°52°26" E.
10.13 feot: thence N 84°08°00" E, o distance of 44.74 feet;: thence S 05°52°00" E. o distonce of 64.44 feet to a point on o curve concave
Northeasterly ond having o rodius of 1187.67 feet; thence Northwesterly, along the orc of scid curve, through o centro! ongle of 0¥25°267, on
arc distance of 70.98 feet, 30id orc being subtended by a chord beoring and distonce of N 7Z41°347 W, 7097 feel to the Point of Beginning.
Contoining 0.070 acres more or less
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OWNERS’ AFFIDAVIT

TITLE, POSSESSION AND LIEN
(CORPORATE/ENTITY)

John Peyton (“Affiant”), being first duly sworn, deposes and says that Affiant on behalf of
Grantor (as hereinafter defined) makes these representations to the ST. JOHNS RIVER
WATER MANAGEMENT DISTRICT (the DISTRICT and the GRANTEE), to induce the
DISTRICT to issue Permit No. 40-031-116765-1, and to accept a conservation easement in that
certain real property described below. Affiant further states that:

1. The Affiant is the Mavyor of __the City of Jacksonville, a Florida municipal
corporation (“Grantor”) and in such capacity has personal knowledge of the
matters set forth herein, and he has been authorized by the Grantor to make this
Affidavit on Grantor’s behalf.

2. Grantor is the sole owner in fee simple and now in possession of the real property
together with the improvements located thereon described as follows:

See Exhibit “A” attached hereto and by this reference
made a part hereof (hereinafter the “Property”).

3. The Property is free and clear of all liens, taxes, encumbrances and claims of every kind,
nature and description whatsoever, except for easements, restrictions, or other title
matters listed in the schedule of exceptions in the title information provided to the District
for the property subject to this conservation easement in the Property to be received by
Grantee in this transaction.

4, There are no matters pending against the Grantor that could give rise to a lien that would
attach to the Property or cause a loss of title or impair the title, and the Grantor has not
and will not execute any instrument that would adversely affect the interest to be
insured.

5. Grantor has undisputed possession of the Property; there is no other person or entity in
possession or who has any possessory right in the Property; and Grantor knows of no
defects in the fee simple title to the Property.

6. No “Notice of Commencement” has been recorded which pertains to the Property since
the date of the title search, there are no unrecorded laborer's, mechanic’s or
materialmen’s liens against the Property, and no material has been furnished to the
Property for which payment has not been paid in full. If a “Notice of Commencement’
has been recorded, the Grantor agrees to execute and record a Subordination of Notice
of Commencement to the conservation easement in the Property to be received by
Grantees in this transaction.

7. Within the past 90 days there have been no improvements, alterations, or repairs to the
Property for which the costs thereof remain unpaid, and that within the past 90 days
there have been no claims for labor or material furnished for repairing or improving the
same, which remain unpaid.
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10.

11.

12.

13.

14.

15.

16.

17.

There are not due, or to come due, unpaid bills, liens or assessments for mowing, water,
sanitary sewers, paving or other public utilities or improvements made by any
governmental authority. Should any bill be found which relates to Grantor’s possession,
Grantor will pay such bill upon demand. No notice has been received of any public
hearing regarding future or pending zoning changes or assessments for improvements
by any governmental authority.

There are no unrecorded deeds, agreements for deed, judgments, liens, mortgages,
easements or rights of way for users, or adverse interests with respect to the Property.

There are no claims, liens or security interests whatsoever of any kind or description
against the Property. All real property taxes are paid in full.

There are no existing contracts for sale affecting the Property.
There is no civil action pending which involves the Property in any way.

There are no federal tax claims, liens or penalties assessed against the Grantor either
individually or in any other capacity.

No proceedings in bankruptcy have ever been brought by or against Grantor nor has an
assignment for the benefit of creditors been made at anytime, nor is there now in effect
any assignment of rents of the Property or any part thereof.

The real estate taxes will be kept current.

Grantor is not a “non-resident alien” for the purposes of United States income taxation,
nor is Grantor a “foreign person” (as such term is defined in Section 1445 of the Internal
Revenue Code of the United States and its related Income Tax Regulations). Grantor
understands that the certification made in this paragraph may be disclosed to the
Internal Revenue Service by the Grantees; that any false statement contained in this
paragraph could be punished by fine, imprisonment, or both; and that the information
contained in this paragraph is true and correct and as provided under penalties of
perjury.

Grantor has no knowledge as to any hazardous substances (as defined by any federal,
state or local statute, law, ordinance, code, rule, regulation, order or decree) present on
the Property. There has been no production, placement, disposal, storage, release or
discharge on or from the Property of any hazardous substances, and there are no
buried, partially buried, or aboveground tanks, storage vessels, drums or containers
located on the Property. Grantor has received no warning notices, notices of violation,
administrative complaints, judicial complaints or other formal or informal notices from
any governmental agency alleging that conditions on the Property are in violation of
environmental laws, regulations, ordinances or rules.
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THIS AFFIDAVIT is made for the purpose of inducing the DISTRICT to issue Permit No. 40-
031-116765-1, and to accept a conservation easement in that certain real property described in
Paragraph 1 above. Grantor intends for the DISTRICT rely on these representations.

Grantor
STATE OF FLORIDA
COUNTY OF DUVAL
SWORN TO and subscribed before me this day of , 200_,
by . Such person (Notary Public must check applicable box):

[ ] is personally known to me.
[ ] produced their current driver license.
[ 1] produced as identification.

Notary Public

(Notary Public Seal) (Printed, Typed or Stamped Name of Notary Public)

Commission No.:

My Commission Expires:
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A portion of those lands described as Lot

MAP SHOWING A SKETCH AND DESCRIPTION OF
CONSERVATION EASEMENT

8.
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